Public health association of Australia (NT) branch
Submission to draft Public and Environmental Health Bill 2010.

Issue for comment: Do you think the proposed objectives are appropriate?

Are there other objectives which should be included?
The Act defines its “Objects”, while this question is about “objectives”. However these may be synonymous as per definitions from the Macquarie Dictionary. A single term should be used to avoid confusion. 

Object = the end towards which effort is directed
Objective = an end towards which efforts are directed; something aimed at

The first object “to protect and promote the health of individuals and communities in the Territory” is broad and progressive. However the Act as it stands has extremely limited capacity to protect and promote health. The Public Health Association of Australia NT Branch (PHAA NT) advocates for a cross-departmental strategy of health in all policies, as outlined in Adelaide Statement on Health in All Policies (1). Government objectives are best achieved when all sectors include health and well-being as a key component of policy development.

Further we believe that principles of equity should be an object of this Act. Equity has a moral value in its own right, and is likely to contribute to improved public health outcomes. Equity includes among all people alive today, both Territorians and others in Australian and other countries, and future generations. This is an extension of the precautionary principle focusing on equity as a public health goal.

Unlike in other jurisdictions, control of communicable diseases in NT is separate from other public health functions, and under the Notifiable Diseases Act rather than the Public and Environmental Health Act. The Notifiable Diseases Act is in urgent need of reform regarding the legislative requirement for parents or guardians to be informed when their children are diagnosed with a Notifiable Disease. While in general this is good practice, when the Notifiable Disease in question is an STI such a requirement may be a dangerous disincentive for a young person to undergo appropriate diagnosis and management of STIs. 

PHAA NT also notes the contrast between the legislative responsibilities of local government in NT and those in other states. For example in Victoria

”The function of a Council under this Act is to seek to protect, improve and promote public health and wellbeing within the municipal district by—

(a) creating an environment which supports the health of members of the local community and strengthens the capacity of the community and individuals to achieve better health;

(b) initiating, supporting and managing public health planning processes at the local government level;

(c) developing and implementing public health policies and programs within the municipal district;

(d) developing and enforcing up-to-date public health standards and intervening if the health of people within the municipal district is affected;

(e) facilitating and supporting local agencies whose work has an impact on public health and wellbeing to improve public health and wellbeing in the local community;

In contrast the NT Local Government Act states

(1)
The functions of a council include the following:

(a)
to plan for the future requirements of its area for local government services; 

(b)
to provide services and facilities for the benefit of its area, its residents and visitors; 

(c)
to provide for the interests and well-being of individuals and groups within the council area; 

(d)
to carry out measures to protect its area from natural and other hazards and to mitigate the effects of such hazards; 

(e)
to manage and develop council facilities and services in its area in a sustainable way;

(f)
to manage and develop for the benefit of its area all the resources available to the council;

(g)
other functions assigned to the council under this or any other Act.

In the absence of clear local government responsibility for promoting wellbeing of the local community, it may be appropriate for this Public and Environmental Health Act to assign this responsibility to local government.
Issue for comment: Do you think the proposed precautionary principle is appropriate?

Are there other principles which should be included?
PHAA NT supports the regard for the precautionary principle 
This principle was featured in the 1992 Rio Declaration on Environment and Development stating: “Where there are threats of serious or irreversible damage, lack of full scientific certainty shall not be used as a reason for postponing cost-effective measures to prevent environmental degradation.”

This is stronger than the current statement of precautionary principle in that it requires a proof from those taking action that it is not harmful. 
Key elements of the principle include taking precaution in the face of scientific uncertainty; exploring alternatives to possibly harmful actions; placing the burden of proof on proponents of an activity rather than on victims or potential victims of the activity; and using democratic processes to carry out and enforce the principle-including the public right to informed consent.

The precautionary principle as stated in the draft legislation merely requires measures to prevent, control or abate risk. In addition the principle as stated in the draft legislation does not include a risk of harm to the environment unless it is a public health risk. It is the view of PHAA NT that uncontrolled and unmeasured risks to the environment should be considered threats to public health in the absence of evidence that they are not harmful.

As noted the principle of equity should also be included both as an objective and as an overriding principle of the Act. Equity is a determinant of health.
Issue for comment: Are the proposed definitions of the key terms used in the draft Bill appropriate?

PHAA NT believes that the use of the “nuisance” terminology is redundant, and should be replaced by more modern term. This is addressed under the issue on nuisances. 
Issue for comment: Are there any other commercial activities that should be ‘declared activities’ and regulated under the draft Bill through the registration or licensing system?
PHAA NT has no comment on the commercial activities that should be declared activities. We recognise the achievements in communicable disease control, food safety, hygiene and water supply in reducing the burden of disease in Australia, through public and environmental health activities as currently regulated.
However PHAA NT notes a lack of consistency between the concept of “declared activities” and the risk factors for our burden of disease as shown in the table (3).
	Risk factor 
	Attributable DALYs
	Attributable proportion 

	Low socio-economic status 
	46 790
	26.8% 

	High body mass index 
	19 362 
	11.1% 

	Physical inactivity 
	19 280 
	11.0% 

	Tobacco 
	14 191 
	8.1% 

	Alcohol 
	7 794 
	4.5% 

	High blood cholesterol 
	7 364 
	4.2% 

	High blood pressure 
	6 803 
	3.9% 

	Low fruit and vegetable intake 
	5 736 
	3.3% 

	Intimate partner violence 
	3 316 
	1.9% 

	Illicit drugs 
	2 694 
	1.5% 

	Child sexual abuse 
	2 191 
	1.3% 

	Occupational exposures 
	2 134 
	1.2% 

	Unsafe sex 
	901 
	0.5% 

	Air pollution - long term 
	666 
	0.4% 

	Osteoporosis 
	138 
	0.1% 

	Ozone - short term 
	71 
	0.0% 

	Particulates - short term 
	69 
	0.0% 


Note: DALY = disability adjusted life years. 

In this context PHAA NT advocates for a Health In All Policies approach that will begin to address these risk factors, and improve the health status of current and future NT people. We are also concerned about the health of future generations and the need for sustainable approaches to use of resources. For example, extractive industries, in particular water supply to much of NT will become important determinants of the capacity of future generations.
There are other issues that are not declared activities but still a risk to public health. PHAA NT is concerned about the risks posed by mining of uranium and other hazardous substances, particularly close to where people live and sites of traditional importance to Aboriginal people. Where Environmental Protect Act has not been able to control the threat of these activities to public health PHAA NT believes that an Act with the stated object of protecting and promoting the health of individuals and communities in NT should have the necessary power to fulfil these objectives. Likewise pollution in Darwin Harbour is now a risk to health leading to the ban on swimming, so the activities that led to this situation are threats to public health and this Act should have power to fulfil its objectives.
The introduction of a system of Health Impact Assessments for all development proposals may be a mechanism by which the objects of this act can be achieved.

Future risks to public health are likely to arise from climate change related to carbon pollution; peak oil and the increasing use of non-traditional sources of oil. Effective application of the precautionary principle requires that the community begins to consider how to address these impending public health risks. This includes both mitigation of the risk through reducing our use of fossil fuels, and adaptation to the changing climate.

Issues for comment: Is the definition of public health nuisance appropriate?

Do you think there is a need for complaints to be in writing?
PHAA NT considers that the concept of public health nuisance is redundant and should be replaced by a modern approach to public health risks that does not confuse what is annoying with what is a risk to public health (2). Nuisance suggests that a risk is merely annoying. Its use in public health legislation comes from a time when nuisances such as foul smells and visual pollution were considered to be synonymous with threats to health (2). 
While physical inactivity, tobacco and alcohol are the leading causes of burden of disease in NT, they are generally not considered to be nuisances. PHAA NT considers that with our current understanding of the causes of disease, these are the risks to public health, irrespective of the nuisance they cause.
It is also important that community members can have their concerns addressed. For example if this bill cannot provide protection against noise pollution then people are referred to the appropriate agency.

Likewise concern about the proposed nuclear waste dump may be addressed through this bill if the precautionary principle is applied. The proponents of the waste dump must demonstrate that the dump will not be harmful to public health. Such harm, by the definition of health includes physical, mental and social well-being. This includes the threat of nuclear radiation in addition to radiation itself. It also includes the detrimental impact on the community of disproportionately large sums of money being paid to the community for hosting the dump. If these issues are not addressed in this Public and Environmental Health Bill then appropriate referral to Environmental Protection is required. However a strategy of Health in all policies would ensure consistency of processes and communication among stakeholders, and joining up of government service arrangements.
PHAA NT does not support the requirement for complaints to be made in writing. While a written complaint ensures  accountability and compels action, the low levels of literacy of some groups in NT who are already at extreme disadvantage risks compromising their need to draw attention to environmental hazards. PHAA NT believes that the Department of Health and Families has the responsibility to assist people to formulate, write and lodge their complaints, and provide interpreters where necessary. This assistance should be provided by someone independent of the Department. No formality should be required in the written complaint, and email serves as a form of written complaint. 
However, telephone complaints should be recorded, documented and investigated in the same way as written complaints. PHAA NT notes the mandatory requirement for telephone notification of every referral to NT Families and Children, even where there is an additional written notification. This demonstrates that a telephone reporting service is reliable.
Issue for comment: Do you believe Public health notices are an appropriate approach to prevent public health risks?
This area of environmental health regulation is historical, and has been effective for historical threats to public health. PHAA NT believes that the breadth of public health risk to which notices apply must be broadened to include current and risks to public health.
Issue for comment: Do you think the penalties in the draft Bill are reasonable and fair?
It is important that penalties are an appropriate deterrent for the individuals and corporations that they are to influence. Lack of corporate responsibility has led to current risks to public health, both established individual risk factors as outlined in the table, and future risks from environmental change. PHAA NT would support a progressive scale of penalties that provided effective deterrence for both individuals and corporations. This could be an appropriate per cent of previous year’s annual turnover as reported in the annual report not the tax return. 

Issue for comment: Are the functions and powers of authorised officers appropriate? In addition to the power to take samples and make copies of seized documents, are there any other additional powers that should be included in the draft Bill?
No comment. Authorised officers may require additional powers in relation to increase powers of the CHO as discussed below.
Issue for comment: Are the powers of the Chief Health Officer adequate?
Issue for comment: Are there any particular regulations that should be considered for development?
Under a Health In All Policies Strategy the powers of the Chief Health Officer should be aligned to those of other senior bureaucrats, such that joined-up government action is promoted through all areas of government, business and civil society (1). For this Act to achieve its objects, health should be put in the statutory objects of all government departments, under the direction of the CHO. Achieving health will demand that the principle of equity will be recognised by all agencies.
This Act gives the CHO the power to make guidelines, while the Minister may declare standards. It is important that both standards and guidelines provide at least the level of protection of public health as comparable national and WHO standards and guidelines. PHAA NT is particularly concerned about the possible erosion of standards of services, including water, sanitation, housing and waste disposal provided to Aboriginal people.
The unacceptable living conditions of Aboriginal people in NT are not protected by this Act despite the stated objects of the Act. The services that should be provided to Aboriginal communities are the responsibility of both local and state governments and private agencies. While under this Act, the CHO may serve notices in relation to declared activities, but there is no power in relation to failure of an agency to provide essential services that reach declared standards.

Adequate health hardware is essential to health. To function properly these items need to be installed properly, and failure to do so should be able to be prosecuted under the CHO as a danger to health.
This Act may be an appropriate legislative base for the CHO to be able to force authorities to provide essential services of adequate standards for Aboriginal communities. Notices requiring government and non-government agencies to provide services may highlight the inadequate funding of these agencies to provide services for which they are responsible. Examples of services where Aborginal people’s health has been put at risk recently by inadequate standards include sewerage, waste collection and housing.
Furthermore, the CHO should have powers to require agencies providing services to release data to interested parties. Currently Aboriginal housing developments are contracted out to private companies, leaving important data about people’s proposed renovations and maintenance works commercial in confidence. While PHAA NT respects the rights of companies to make their own decisions in confidence, where these decisions can themselves be risks to public health, then the CHO should have the power to require this information to be provided to non-competing agencies with an interest in public health.
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